
Board of Adjustment       

Public Hearing Meeting Minutes 

{00579146.1}  

 
Mesa City Council Chambers - Lower Level, 57 East 1st Street 

Date: July 29, 2025 Time: 5:00 p.m.  
  

MEMBERS PRESENT:    MEMBERS ABSENT: 
Chair Alexis Wagner   Vice Chair Shelly Allen  
Boardmember Troy Glover   Boardmember Heath Reed 
Boardmember Todd Trendler   Boardmember Gerson Barrera           
Boardmember Janice Paul     
 
(*Boardmembers and staff participated in the meeting through the use of audio conference 
equipment)     
                                             
STAFF PRESENT:                                                      OTHERS PRESENT: 
Kelly Whittemore        Jon Paladini 
Sarah Steadman           
Kirstin Dvorchak 
Mary Kopaskie-Brown 
Rachel Phillips 
Evan Balmer           
Jennifer Merrill 
Vanessa Felix 
 
Board members received informational binders from the City Attorney’s Office and 
correspondence from the public. 
 

1 Call meeting to order. 
 

Chair Wagner excused Vice Chair Allen, Boardmember Reed and Boardmember Barrera and 
declared quorum present; the Public Hearing was called to order at 5:00 p.m.  Chair Wagner 
provided an opening statement, including the process for the public hearing and noting the Board 
may vote to go into executive session for legal advice as stated on the meeting agenda and 
allowed by the Arizona Open Meeting law. 

 
2 Take action on the following cases: 
 
*2-a     BOA25-00384 “Appeal of Interpretation,” Consider an appeal of the Zoning Administrator’s 

April 15, 2025 interpretation that the proposed community residence at 2338 East Minton Street 
is a “Transitional Community Residence” and not a “Family Community Residence,” as defined in 
the City of Mesa Zoning Ordinance. (District 1) 
 
Recommendation: Denial 
 
Summary:   
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Staff members Mary Kopaskie-Brown, Kirstin Dvorchak and Rachel Phillips presented 
case BOA25-00384 to the Board.  
See attached presentation. 
 
No questions from the Boardmembers.  
 
Staff to hold all 10 minutes for rebuttal.  

  
 Appellant [which includes Legacy Recovery Center], was represented by Heather Dukes 

who presented Appellant’s presentation for case BOA25-00384 to the Board.  
 
See attached presentation. 
 
Boardmember Trendler asked the average length of stay. 

  
 Appellant Heather Dukes answered some residents have left after 30 days, while others have 

remained for over 60 days. Length of stay is determined by each person’s individual needs. Since 
opening in early April, residents have stayed well beyond 60 days. While stays are always at least 
a month or more in practice, there is no set minimum or maximum duration. 

 
 Chair Wagner wanted more clarification on the length of stay for the residents, in relation to the 

Legacy Recovery Center property in Chandler.  
  
 Appellant Heather Dukes explained that the typical length of stay is month to month, with the 

longest stay at the Legacy Recovery Center in Chandler being seven and a half months. She 
noted that Maricopa County’s zoning ordinance does not define length of stay. Legacy Recovery 
Center intentionally places residents with longer treatment plans or who are able to stay longer at 
the Mesa location. She went on to explain that although Legacy Recovery Center owns two 
locations, it strives to assign residents who wish to stay longer and have less severe psychiatric 
or behavioral health conditions to the Mesa residence. 

 
 Chair Wagner asked what the length of stay marketed and what is outlined in the application.  

Appellant Heather Dukes answered that Legacy Recovery Center does not market a specific 
length of stay, but its treatment programs are generally structured around 30- to 45-day cycles. 
These treatment timelines were included in the materials submitted to the Arizona Department of 
Health Services (ADHS). It was noted that while the documentation, including Exhibit 4, 
references 45-day treatment plans, it does not explicitly define or limit the length of stay for 
residents. 

 Chair Wagner asked for clarification on the application process related to the length of stay. What 
is the process after the initial end date and how residents may extend their stay if they choose to 
do so. 

 
 Appellant Heather Dukes answered that when the first treatment plan ends and patients decide if 

they want to stay longer, the patient would fill out a new financial agreement, but they wouldn't 
have to reapply. It's all based on the clinical recommendations of the staff and the doctors that 
are helping them.  
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 Appellant to hold all 10 minutes for rebuttal. 
 
 Staff member Mary Kopaskie-Brown and Kirstin Dvorchak presented the City’s Rebuttal.  

Staff member Kirstin Dvorchak pointed out that the Appellant explained that tenancy is directly 
linked to treatment at the facility and that the Appellant Dukes suggested residents can stay 
indefinitely; documentation, including an April 1st letter to the City, shows that housing is governed 
by financial agreements tied to treatment duration. These agreements outline a set number of 
days, and a new agreement is required if a resident stays longer. This structure, along with the 
30-day treatment and reevaluation cycle, shows that residency is not open-ended and is based 
on ongoing treatment. 

Staff member Kirstin Dvorchak added that the Board has the authority to approve Special Use 
Permits (SUPs) as reasonable accommodations, but it does not have the power to decide whether 
the Fair Housing Act (FHA) has been violated. She stated that, in 2021, the City of Mesa updated 
its zoning code based on a study by housing expert Dan Lauber, who found that transitional 
community residences are more like multifamily housing, which isn’t allowed in single-family 
zones. However, the City allows such facilities through SUPs to comply with the Fair Housing Act 
(FHA). 

Finally, Staff member Kirstin Dvorchak also stated that a 2022 court ruling by the 11th Circuit 
upheld this same legal structure in Fort Lauderdale, showing that this approach has already been 
supported, and pointed out that the Appellant’s expert, Steven Poland, was involved in that case,. 

Staff member Kelly Whittemore added Appellants were advised that they needed to 
complete the appeal process first, and then proceed with applying for the SUP. 

Staff member Mary Kopaskie-Brown explained that the process for approving a family residence 
differs from that for a transitional residence. The key distinction is the tenancy and the expected 
length of stay of the residents, which the City considered when making its determination. 

She emphasized that although the Appellant referenced month to month stays, which are 
reevaluated regularly, this does not necessarily mean residents are staying long term. It was 
noted that this residence differs from others, such as assisted living facilities, where residents 
typically stay for longer periods. 

Staff member Mary Kopaskie-Brown stated that while reviewing the average length of stay for 
residents at the facility, it became evident that this was a key point of consideration. The City 
clarified that its decision to classify the facility as a transitional community residence, not a family 
residence was based solely on the information provided by the Appellant. 

 Heather Dukes presented Appellant’s Rebuttal. 

Appellant Heather Dukes emphasized that the definition of "operations" is a key factor in this 
case. Following the issuance of the Certificate of Occupancy on February 6, 2025, the license 
application was immediately submitted to the State. In order to comply with State requirements, 
certain environmental and safety standards had to be met, such as installing a pool fence and 
other safety features throughout the home. These improvements did not require City of Mesa 
permits but did involve significant expenses. 
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She noted that assisted living homes, which do not have limits or definitions around length of stay, 
are permitted in all residential zoning districts. Daycares, which are transitional in nature and 
serve individuals who do not reside in the home are also permitted as of right in single family 
residential areas.  

Appellant Heather Dukes stated that there are two Airbnb properties operating in the same 
neighborhood, including one on the same street. Under state law, cities and towns are prohibited 
from regulating short term rentals, making them permitted by right in residential zones. One 
example she cited involved a nearby property with 22 beds rented on a week-to-week basis. 
Heather Dukes added that because those tenants are not considered disabled, their use of the 
property is allowed without any restrictions. 

Appellant Heather Dukes went on to mention that residents of Legacy Recovery Center are living 
as a family unit, often staying on a month-to-month basis, and should be entitled to the same 
zoning rights. She stated that denying this type of use amounts to discrimination under the Fair 
Housing Act. 

Appellant Heather Dukes requested that the Board recognize the facility as meeting the standards 
for a family community residence, noting that there is no set limitation on the length of stay and 
that each resident’s circumstances are unique. The request was stated to be for equal treatment 
under residential zoning laws, consistent with how other similar uses, such as assisted living and 
short term rentals are handled. 

 The following citizens offered comments in support of the appeal for BOA25-00384: 
• Hillary Falgiano, 1113 East Meadowbrook  
• Annabella Olivier, 11207 North 109th Place 
• Richard Miller, 4666 East Redfield Rd  

 
Chair Wagner asked what the treatment plan consisted of in the 30 days. 
 
CEO of Legacy Recovery Center, Richard Miller answered that before admission, all patients 
undergo a comprehensive phone screening using clinical and medical diagnostic criteria. Legacy 
gathers information on mental health history, substance use, and potential risks, which is then 
reviewed by medical and therapeutic team to determine program suitability. 
 

He went on to say that, upon admission, patients meet with a psychiatrist and licensed clinicians 
to receive and develop an individualized treatment plan tailored to their specific needs.  During 
their stay, patients participate in an intensive therapeutic program, including 40 hours of combined 
group and individual therapy each week. They have weekly psychiatric visits, and medications 
are prescribed and managed as needed by our medical team. A nurse is also on-site for support. 

Richard Miller stated that patients also have access to a gym, work with a personal trainer, and 
can use the pool under supervision. On weekends, staff organize off-site activities like hiking, 
movies, or bowling to promote balance and recovery. 

The following citizens offered comments in opposition to the appeal for BOA25-00384: 

• Alex Johnson, 2264 East Minton Street  
• Brad Arnett, 2355 East Minton Street  
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• Amy Johnson, 2264 East Minton Street   
• Michael Stephen, 2626 North Chestnut Circle  

Staff member Kirstin Dvorchak stated public comments the Board heard tonight or received earlier 
with submission packets or were presented to the City at any time, if any of those were based off 
of unfair prejudice stereotype or unsubstantiated assumptions about the current or prospective 
residents at Legacy, at this location on Minton, those comments should not impact the Board's 
decision; those comments can be construed as discriminatory under the Fair Housing Act.  

Staff member Mary Kopaskie-Brown responded to Public Comment.  

Appellant Heather Dukes responded to Public Comment. 

The Boardmembers voted to enter into executive session as agendized.   

Vote: 4-0  
AYES – Wagner – Glover – Trendler – Paul 
NAYS – None 
ABSENT – Allen – Reed – Barrera 
ABSTAINED – None 

 

 The Boardmembers returned from executive session. 

Boardmember Glover asked if the Certificate of Occupancy granted status of a Family Community 
Residence at that point. 

Chair Wagner answered the status was provisionary.  

Boardmember Glover asked if he could ask the City for clarification regarding the status of the C 
of O. 

Staff member Kelly Whittemore answered the Board was welcome to ask City staff for more 
clarification.  

Staff member Mary Kopaskie-Brown confirmed it was provisional approval. Within 120 days, the 
applicant must provide the city with its State license and several other documents to receive a 
license. The State license was not received within 120 days. 

Boardmember Glover asked if the status never changed from a provisional state.  

Staff member Kirstin Dvorchak clarified by referencing the binders presented from the City, stating 
that the Code provisions are in there, and that spells out the provisional approval process and 
how to obtain final registration. It was noted that the registration in question refers to actions taken 
by the City on February 5th and April 1st. In addition, the Appellants submitted supporting materials, 
including a financial agreement, and also emailed a copy of the State issued license they received. 
She pointed out that there's directions on the City website on how to obtain final registration, and 
that directs people to upload request items into DIMES. 

Boardmember Trendler asked if the applicant was notified that the approval was provisional. 

Staff member Mary Kopaskie-Brown stated the Appellant was informed of the conditions outlined 
in their permit. It was noted that the registration in question refers to actions taken by the City on 
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February 5th and April 1st.  The Appellant submitted supporting materials, including a financial 
agreement and a copy of the state issued license via email. One of the City’s exhibits includes 
this license application, which is marked as provisionally approved.  

The Board discussed the merits of the case.  

A motion to deny case BOA25-00384, with the effect of upholding the Zoning Administrator’s 
interpretation, was made by Boardmember Paul and seconded by Boardmember Glover. 
 
Chair Wagner asked for clarification on how the motion should be worded and how votes should 
be interpreted. Specifically, whether an "Aye" or "Nay" vote would be appropriate if a member is 
in favor of upholding the previous denial. 
 
Counsel for the Board, John Paladini, answered that an “Aye” vote is to support the motion, which 
would be to uphold the Zoning Administrators Interpretation.  
 

 
Vote: 4-0  
Upon tabulation of vote, it showed: 
AYES – None 
NAYS –Wagner – Glover – Trendler – Paul 
ABSENT – Allen – Reed – Barrera 
ABSTAINED – None 

 
Counsel for the Board, John Paladini, clarified on the record that the Appellant gave six grounds 
for appeal in this denial. This case is strictly based on ground three, which is the Zoning 
Administrator’s Interpretation. On the other matters, grounds for appeal, one through two, four, 
five and six, are not cited by the Board at this point in time.  

 
3 Adjournment. 

Boardmember Trendler motioned to adjourn the Public Hearing. The motion was seconded by 
Boardmember Paul.  
 
Vote: 4-0  
Upon tabulation of vote, it showed: 
AYES – Wagner – Glover – Trendler – Paul 
NAYS – None 
ABSENT – Allen – Reed – Barrera 
ABSTAINED – None 
 
The public hearing was adjourned at 7:44 p.m. 

  
Respectfully submitted, 

 
 
 

Chair Alexis Wagner 



Board of Adjustment
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BOA25-00384
Appeal - Zoning Administrator’s Interpretation

July 29, 2025
Mary Kopaskie-Brown, Planning Director
Kirstin Dvorchak, Assistant City Attorney 2



Introduction

3



Request
• Appeal of the Zoning Administrator’s 

Interpretation (Determination)

• Proposed Community Residence at 2338 East 
Minton Street (the “Property”) is a “Transitional 
Community Residence” - not a “Family 
Community Residence”

• (The “Appellants”): Legacy Recovery Center, 
LLC, Dr. Roland Segal, and Dr. Ehab S. 
Abdallah

4



BOA Consideration & Effect

5

• Is Legacy Recovery Center a Family Community Residence or Transitional 
Community Residence?
o Fundamental Question: How long do individuals reside at the Property?

o The length of tenancy determines whether a Community Residence is 
classified as a “Family Community Residence” or a “Transitional Community 
Residence” and directly impacts zoning compliance.

• If the BOA uphold the Zoning Administrator’s (ZA) determination, the 
Appellants would be required to obtain a Special Use Permit (SUP) to register 
and operate the Community Residence at the property.



Background Summary
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Background
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• December 16, 2024

o The Appellants applied to the City to register the Property as a Family 
Community Residence

• February 5, 2025

o City staff provided provisional registration approval for the proposed Family 
Community Residence based on the information provided in the application

• February 6, 2025 

o Based upon the provisional registration approval, the City issued a certificate 
of occupancy for the Property for R-4 Occupancy (Residential Care/Assisted 
Living)
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• March 2025 

o City received numerous complaints that the Property was not a Family 
Community Residence and rather a Transitional Community Residence and 
was approved without approval of a SUP from the BOA.

o City requested additional information (by April 1, 2025) from the Appellants 
related to typical length of tenancy to support claim that the Property was a 
Family Community Residence. 

Background
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• April 1, 2025
o The Appellants emailed the City the following documents: 

 Response letter
 Business organization information
 Operating agreement
 Residential program description
 Residential lease agreement
 Financial agreement
 Arizona Department of Health (AZDHS) application, correspondence, 

and license
 City of Mesa certificate of occupancy
 Third-party fire inspection

Background
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• April 15, 2025
o The ZA sent certified copy and email of a letter, informing the Appellants 

the proposed Community Residence is considered a Transitional Community 
Residence based on the supplemental information provided
 Determination voided the provisional registration approval - Transitional 

Community Residences in Single Residence zoning districts require 
approval of an SUP

 Appellants informed that all operations must cease until the SUP was heard 
and acted upon by the BOA

 Appellants invited to submit application through City’s online DIMES portal
• April 30, 2025: 

o The Appellants submitted an appeal to the ZA’s determination

Background



Mesa Zoning Ordinance Requirements
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Ch. 86 - Community Residence Definitions 
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Community Residence: A community residence is a residential living arrangement for five to ten individuals with 
disabilities, excluding staff, living as a family in a single dwelling unit who are in need of the mutual support furnished 
by other residents of the community residence as well as the support services, if any, provided by the staff of the 
community residence. Residents may be self-governing or supervised by a sponsoring entity or its staff, which provides 
habilitative or rehabilitative services related to the residents' disabilities. A community residence seeks to emulate a 
biological family to foster normalization of its residents and integrate them into the surrounding community. Its primary 
purpose is to provide shelter in a family-like environment. Medical treatment is incidental as in any home. Supportive 
interrelationships between residents are an essential component. Community residence includes sober living homes 
and assisted living homes but does not include any other group living arrangement for unrelated individuals who are 
not disabled nor any shelter, rooming house, boarding house or transient occupancy.

Family Community Residence: A community residence is a relatively permanent living arrangement with no limit on 
the length of tenancy as determined in practice or by the rules, charter, or other governing documents of the 
community residence. The minimum length of tenancy is typically a year or longer.

Transitional Community Residence: A community residence that provides a relatively temporary living arrangement 
with a limit on length of tenancy less than a year that is measured in weeks or months, as determined either in 
practice or by the rules, charter, or other governing document of the community residence.



Ch. 5 – Residential Districts Land Use Regulations
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Table 11-5-2: Residential Districts

Proposed Use RS RSL RM Additional Use 
Regulations

Residential Use Classifications

…

Community Residence

Family Community 
Residence

P (13, 14) P (13, 14) P (12, 13, 14)
Section 11-31-14, 
Community 
ResidencesTransitional Community 

Residence
SUP (13, 14) SUP (13, 14) P (12, 13, 14)



Section 11-31-14: Community Residences
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• Contains specific development standards and operational requirements for 
Community Residences including:
o Spacing requirements
o Occupancy limits
o Licensing and certification requirements
o Application requirements and findings for Community Residences that 

require a Conditional Use Permit (e.g. SUP or CUP)
o Registration, renewal, and revocation requirements and standards
o Reasonable Accommodation process and criteria



Appeal Grounds and City Response
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Ground  3: The Legacy Recovery Center behavioral health residential facility use at 
the Property constitutes a Family Community Residence under the Zoning 
Ordinance

16

• Appellants assert that the Community Residence is a Family Community 
Residence - provides a family environment for its residents

• Meets the general definition of Community Residence – distinguishing 
characteristic is length of tenancy

• Length of tenancy is determined either in practice or by the rules, charter, or 
other governing document of the Community Residence

• Supplemental documents demonstrate that the proposed Community Residence 
is a Transitional Community Residence - average stay is between 30-45 days 



Ground 4: The City’s Family Community Residence approval issued to Legacy 
Recovery Center was consistent with other Family Community Residence approvals 
issued by the City to similar uses with behavioral health residential facility licenses 
prior to February 2025

17

• Provisional Approval – based on information by Appellant – indicated Family 
Residence

• Citizen complaints – City requested additional information – standard practice to 
review

• City Requested Additional information – process the same as other projects
• Supplemental Documents from Appellant demonstrated tenancy was 30-45 days
• Transitional Community Residence – SUP Required

Note – Over the last year, City has been undertaking 

process improvements related to Community Residences



On-Going Process Improvements
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• Over the last year, the City the City has 
undertaken several process improvements 
related to Community Residences to:

• Enhance efficiency of the Registration 
Process;

• Improve compliance; and 
• Provide information to residents in the 

City 

• Improvements include:

• Updating the process and procedures guide 
on the website

• Updating the “Community Residence, 
Assisted Living Facility, and Nursing and 
Convalescent Homes Registration” 
Application Form
• Mailing annual registration renewal letters 
• 3 rounds of letters sent

• Facilities that did not respond are marked as 
no longer registered with the City 

• Creating a specific Community Residences 
FAQ website for residents

• Automating Renewal Through DIMES



Ground 6: The ZA Interpretation was initiated and issued as a result of discriminatory 
correspondence and actions of Mesa residents and therefore violates the Fair 
Housing Act

19

• Citizen Complaint – prompted City to seek additional information from 
Appellants

• City focused on Length of Tenancy only – based on complaints
• ZA Determination – Solely Based on Appellants’ documents

o Grounded in documents and statements provided by Appellants – described 
short-term, temporary housing arrangement

o Relied on the most specific, detailed, and internally consistent 
documentation: the financial agreement, description of treatment plans and 
periods

• Impacts only the approval process – not the types of residents



Ground 1: The Legacy Recovery Center Family Community Residence and 
Certificate of Occupancy approvals issued by the City of Mesa in February 2025 
are vested

20

• Keep in mind – there is no final registration for a "Family Community Residence" 
that can be vested. Legacy received only provisional approval, with a C of O 
contingent on compliance with the Zoning Ordinance

• The Board should consider three things:
• Whether there is a valid, final government authorization
• If there has been reliance on the government authorization
• Whether the reliance has been substantial



Ground 1: Vested Rights – Valid, Final Government Authorization
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Valid:
• Must be "legitimately issued"

• Authorizations based upon plans or applications submitted containing erroneous  or incorrect 
information are not "legitimately issued"

• Rivera v. City of Phoenix, 186 Ariz. 600 (Ariz. App. Ct. 1996)

• Legacy's application identified it as a Family Community Residence

• Its narrative states, "There is no maximum or minimum time period that residents may live at the home. 
Some residents may live there for 3-6 months while others may choose to live there for longer than a year."

• Days later, Legacy described its average tenancy to the Arizona Department of Health Services as 45 days 
(Exhibit 13):

• Legacy's internal documents support an average stay of 30-45 days



Ground 1: Vested Rights – Valid, Final Government Authorization
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Final:
• There is no final registration – must upload state license to DIMES (Exhibit 22)

• If there is a condition or future event that needs to occur, a right is not 
vested (sometimes called "contingent" or "expectant" rights)
• Provisional registration approval on February 5, 2025, is explicitly not a final act
• Application form notifies applicants that errors found after processing may result in 

loss of registration

• Certificate of Occupancy is conditioned on compliance with Zoning Ordinance



Ground 1: Vested Rights – Reliance on Authorization
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• Reliance must be based on the City's action

• Must be determined at the time, not upon subsequent hope or expectation
• Prior actions are insufficient

• No evidence of any reliance let alone base upon City action
• Purchase of property and corporate documents done prior to Feb 5

• No evidence of construction needs or actual construction

• Legacy was aware at all times that its registration was provisional and not guaranteed

• Legacy had no reason to believe it could operate until it obtained a state on March 27 – well after the City 
began to question the application

• Claimed $500,000
• If true, all expenditures undertaken with full knowledge that (1) their registration was only provisional, (2) 

their state license had not yet been granted, and (3) their operations were still under review due to 
questions about zoning compliance

• If there were expenditures, requiring an SUP does not negate or increase those expenditures



Ground 1: Vested Rights – Substantial or Considerable Expense
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• There must be substantial change of position, expenditures, or incurrence of 
obligations based upon the government's action

• No evidence of any expenditures at request of the City or following or based upon 
February 5 provisional registration approval
• Legacy did not submit for any building permits for construction 
• Fire sprinklers installed 2003-2006
• Certified it was ADA and building code compliant in application form
• Licensing fees required by the state – unrelated to City approval
• Operational documents dated prior to February 5

• If there were expenditures, requiring an SUP does not negate or increase those 
expenditures



Ground 1: Vested Rights – Substantial or Considerable Expense
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Important timing questions:
• Were these expenditures made before provisional registration approval and the certificate of 

occupancy were granted on February 5 and 6, respectively? 
• If so, Appellants invested their resources and expenses without any indication from the City that 

Appellants could operate, even provisionally

• Were these expenditures made after February 5 and 6, but before Appellants obtained the state 
license on March 27? 
• If so, Appellants were aware that their registration with the City was provisional only, and they had no 

certainty that they would be issued a state license and could not reasonably rely on any action of the City 
to make the claimed improvements and expenditures

• Were these expenditures made after March 20, 2025? 
• If so, Appellants had already been contacted by the City and notified that there were questions about the 

length of tenancy and were aware that the City was reviewing the proposed Community Residence’s use.



Ground 2: The City of Mesa is equitably estopped from rescinding, suspending or 
revoking the Family Community Residence and Certificate of Occupancy approvals 
issued to Legacy Recovery Center

26

• BOA does not have jurisdiction over an equitable estoppel claim

• If the BOA hears the equitable estoppel claim, three things to consider:

• Whether the City committed acts inconsistent with a position it later adopted

• Whether Legacy relied on those acts

• And whether Legacy was injured by the City's change in position

• Legacy must show that applying estoppel neither unduly damages the public interest nor 
substantially and adversely affect the exercise of governmental powers

• Legacy must also show that the City's alleged inconsistent act are affirmative and formal

• Mere inaction, delay, or administrative oversight does not give rise to estoppel



Ground 2: Estoppel – Inconsistent Acts
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• City did not act inconsistently - provisionally approved the registration, but on 
the condition that submitting erroneous information, or errors found after 
processing, may result in a denial of an application or loss of registration
• February provisional registration – expressly conditioned on compliance with the Zoning 

Ordinance and submission of a valid state license

• February certificate of occupancy issued solely on the assumption that the proposed use 
qualified as a Family Community Residence

• Further investigation revealed Legacy is not a Family Community Residence. 
Review of new information and application of the Code as written is not an 
inconsistent act
• Legacy was later found to be a Transitional Community Residence, voiding 

the provisional registration, which is consistent with the provisional nature



Ground 2: Estoppel – Reliance
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• Fails for the same reasons as vested rights
• Provisional registration was approved with the explicit warning that if incorrect 

information was submitted, the registration could be denied or revoked 
• To submit incorrect information, or omit material information, and then claim 

reliance when the registration is provisionally approved on that basis, is 
unreasonable

• There is no evidence of any reliance



Ground 2: Estoppel – Injury or Detrimental Reliance
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• Fails for the same reasons as vested rights
• There is no evidence of any reliance:

• undertook no building improvements requiring permits 
• did not trigger inspections
• did not receive their state license until March 27
• have not uploaded license to DIMES



Ground 2: Estoppel – Injury or Detrimental Reliance
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Important timing questions:
• Were these expenditures made before provisional registration approval and the certificate of 

occupancy were granted on February 5 and 6, respectively? 
• If so, Appellants invested their resources and expenses without any indication from the City that 

Appellants could operate, even provisionally

• Were these expenditures made after February 5 and 6, but before Appellants obtained the state 
license on March 27? 
• If so, Appellants were aware that their registration with the City was provisional only, and they had no 

certainty that they would be issued a state license and could not reasonably rely on any action of the City 
to make the claimed improvements and expenditures

• Were these expenditures made after March 20, 2025? 
• If so, Appellants had already been contacted by the City and notified that there were questions about the 

length of tenancy and were aware that the City was reviewing the proposed Community Residence’s use.



Ground 5: The Legacy Recovery Center use is protected by the Fair Housing Act as a 
family environment for disabled individuals who may live in communities of their 
choice, regardless of the length of stay.

31

• The BOA does not have jurisdiction
• If the BOA hears the Fair Housing Act claim:

• The central issue is not whether Legacy serves individuals with disabilities, it 
is whether the use fits the definition of a Family Community Residence or 
Transitional Community Residence under the MZO – both uses are for 
individuals with disabilities

• The MZO and requirement for an SUP for Transitional Community Residences in 
RS Districts fully incorporates the Fair Housing Act’s requirement to make 
reasonable accommodations, while still preserving the integrity of low-density 
residential neighborhoods



Ground 5: Fair Housing Act 
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• Mesa's Community Residence requirements based upon study performed by 
national legal and planning expert – Daniel Lauber
• Study showed  Transitional Community Residences are more akin to 

multifamily use (called "Multiple Residence" in MZO), with more frequent 
turnover than a typical single-family home

• Multiple Residence uses are not permitted in Single Residence zones in 
Mesa

• Fair Housing Act requires reasonable accommodations be provided
• Disabled individuals are provided a reasonable accommodation to operate 

a use akin to multifamily in Single Residence zones  - with an SUP



Recommendation
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Based on the Application received, the supplemental 
documentation provided, and the staff’s analysis of this 

documentation

Staff recommends that the Board of Adjustment deny the appeal 
and uphold the Zoning Administration’s Determination



Board of Adjustment
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Ground 5:  Fair Housing Act 

35

• In 2022, a nearly identical ordinance was upheld as FHA compliant  by the 11th 
Circuit Court of Appeals - Sailboat Bend Sober Living, LLC v. City of Fort 
Lauderdale
• Fort Lauderdale hired same expert as Mesa – Daniel Lauber 
• Ordinance included the same distinction between Family and Transitional 

Community Residence based upon length of tenancy
• Court found that unrelated disabled persons were treated better than 

unrelated, non-disabled persons and no FHA violation



Ground 5: Fair Housing Act 

36

• Legacy's expert here – Stephen Polin – was the attorney for Sailboat Bend in the 
11th Circuit case

• Mr. Polin did not address this case in his declaration provided to the Board 
despite knowing the outcome
• Instead, Mr. Polin refers to decades-old cases 

• None of the cases Mr. Polin cites to are similar to the case before the Board
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Looking North at 2354 E. Minton St (Adjoining Legacy to the East)

July 27, 2025
1



Looking North at 2338 E. Minton St. (Legacy Home)

July 27, 2025
2



Looking North at 2322 E. Minton St. (Adjoining Legacy to the West)

July 27, 2025
3
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BOA JURISDICTION:
FAIR HOUSING ACT
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TIMELINE OF EVENTS



23

OCT
2024

NOV
2024

DEC
2024

JAN
2025

FEB
2025

MAR
2025

APR
2025

12/16 – Legacy 
submits Community 
Residence Application

1/06 – City 1st 
Review 
Comments

Uncontested Events in City Staff Report Addt’l Key Events in Legacy Appeal Documents

2/04 – Legacy submits 
Revised Community 
Residence Application 

2/05 – Family Community 
Residence Approval

2/06 – C of O Issued

3/27 – ADHS 
License Issued

4/1 – Copy of 
ADHS License 
submitted to City

2/11 – Legacy 
submits BHRF 
license 
application to 
ADHS

3/28 – Legacy 
community mtg

10/2 – 10/9 – 
Emails 
between 
Legacy and 
City regarding 
use

3/17-3/25 – Complaint by 
Mesa Resident; City Emails 
to Legacy asking for Info

4/1 – Legacy 
submits letter 
w/ info to City

4/15 – ZA 
Interpretation

4/30 – Appeal 
of ZA 
Interpretation



ZONING ORDINANCE

LEGACY EXHIBIT 12
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= Legacy Residence is consistent with this part of the definition

= Legacy Residence is not consistent with this part of the definition
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Note:  No 
separation 
requirement 
from schools.

Separation 
requirements 
are intended to 
prevent 
clustering of 
community 
residences so 
that disabled 
residents do not 
feel 
institutionalized
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= Legacy Residence is consistent with this part of the definition

= Legacy Residence is not consistent with this part of the definition



OCTOBER 2024
COMMUNICATIONS 
WITH THE CITY

LEGACY EXHIBIT 5
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OCT
2024

NOV
2024

DEC
2024

JAN
2025

FEB
2025

MAR
2025

APR
2025

12/16 – Legacy 
submits Community 
Residence Application

1/06 – City 1st 
Review 
Comments

Uncontested Events in City Staff Report Addt’l Key Events in Legacy Appeal Documents

2/04 – Legacy submits 
Revised Community 
Residence Application 

2/05 – Family Community 
Residence Approval

2/06 – C of O Issued

3/27 – ADHS 
License Issued

4/1 – Copy of 
ADHS License 
submitted to City

2/11 – Legacy 
submits BHRF 
license 
application to 
ADHS

3/28 – Legacy 
community mtg

10/2 – 10/9 – 
Emails 
between 
Legacy and 
City regarding 
use

3/17-3/25 – Complaint by 
Mesa Resident; City Emails 
to Legacy asking for Info

4/1 – Legacy 
submits letter 
w/ info to City

4/15 – ZA 
Interpretation

4/30 – Appeal 
of ZA 
Interpretation
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LEGACY EXHIBIT 5 – OCTOBER 2, 2024 EMAIL
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LEGACY EXHIBIT 5 – OCTOBER 2, 2024 EMAIL 
(CONT’D)

Note:  No distinction between Family or Transitional Community Residence process.
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LEGACY EXHIBIT 5 – OCTOBER 2, 2024 EMAIL 
(CONT’D)

Note:  No questions about length of stay
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LEGACY EXHIBIT 5 – OCTOBER 7, 2024 EMAIL 
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LEGACY EXHIBIT 5 – OCTOBER 7, 2024 EMAIL 
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LEGACY EXHIBIT 5 – 
OCTOBER 7, 2024 
EMAIL (CONT’D)
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LEGACY EXHIBIT 5 – 
OCTOBER 9, 2024 
EMAIL  
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OCT
2024

NOV
2024

DEC
2024

JAN
2025

FEB
2025

MAR
2025

APR
2025

12/16 – Legacy 
submits Community 
Residence Application

1/06 – City 1st 
Review 
Comments

Uncontested Events in City Staff Report Addt’l Key Events in Legacy Appeal Documents

2/04 – Legacy submits 
Revised Community 
Residence Application 

2/05 – Family Community 
Residence Approval

2/06 – C of O Issued

3/27 – ADHS 
License Issued

4/1 – Copy of 
ADHS License 
submitted to City

2/11 – Legacy 
submits BHRF 
license 
application to 
ADHS

3/28 – Legacy 
community mtg

10/2 – 10/9 – 
Emails 
between 
Legacy and 
City regarding 
use

3/17-3/25 – Complaint by 
Mesa Resident; City Emails 
to Legacy asking for Info

4/1 – Legacy 
submits letter 
w/ info to City

4/15 – ZA 
Interpretation

4/30 – Appeal 
of ZA 
Interpretation
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LEGACY EXHIBIT 4 – 
MESA 1ST REVIEW 
COMMENTS
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LEGACY EXHIBIT 4 – 
MESA 1ST REVIEW 
COMMENTS (CONT’D)
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LEGACY EXHIBIT 2D – 
MESA COMMUNITY 
RESIDENCE APPROVAL
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LEGACY EXHIBIT 4C – CERTIFICATE OF OCCUPANCY
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LEGACY EXHIBIT 4D – ADHS LICENSE  
(SUBMITTED TO CITY ON 4/1/2025)
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LEGACY EXHIBIT 2G – JOINT COMMISSION APPROVAL
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LEGACY EXHIBIT 13 
APRIL 15, 2025 ZA DECISION
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LEGACY EXHIBIT 13 
APRIL 15, 2025 ZA DECISION



VESTED RIGHTS
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OCT
2024

NOV
2024

DEC
2024

JAN
2025

FEB
2025

MAR
2025

APR
2025

12/16 – Legacy 
submits Community 
Residence Application

1/06 – City 1st 
Review 
Comments

Uncontested Events in City Staff Report Addt’l Key Events in Legacy Appeal Documents

2/04 – Legacy submits 
Revised Community 
Residence Application 

2/05 – Family Community 
Residence Approval

2/06 – C of O Issued

3/27 – ADHS 
License Issued

4/1 – Copy of 
ADHS License 
submitted to City

2/11 – Legacy 
submits BHRF 
license 
application to 
ADHS

3/28 – Legacy 
community mtg

10/2 – 10/9 – 
Emails 
between 
Legacy and 
City regarding 
use

3/17-3/25 – Complaint by 
Mesa Resident; City Emails 
to Legacy asking for Info

4/1 – Legacy 
submits letter 
w/ info to City

4/15 – ZA 
Interpretation

4/30 – Appeal 
of ZA 
Interpretation
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LEGACY EXHIBIT 2
DECLARATION OF 
RICHARD MILLER
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LEGACY EXHIBIT 2
DECLARATION OF 
RICHARD MILLER



EQUITABLE ESTOPPEL
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Board of Adjustment has jurisdiction to hear equitable 
estoppel claims:

”The doctrine of estoppel underpins the claim 
of vested right.” Town of Paradise Valley v. Gulf Leisure Corp., 27 
Ariz.App. 600, 608, 557 P.2d 532, 540 (1976).

“The court of appeals held, and we agree, that the Board had 
jurisdiction and authority to hear and determine an issue 
concerning vested rights had one been made. See A.R.S. § 9–
462.06(G). . . . By failing to assert a vested rights issue in his 
notice of appeal or otherwise, Neal has waived that issue….
We vacate those portions of the court of appeals' opinion dealing 
with the issues of vested rights and equitable estoppel because, 
in our view, those issues should not have been considered by the 
trial court or on appeal.” See Neal v. City of Kingman, 169 Ariz. 
133, 136-37, 817 P.2d 937, 940-41 (1991).

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ic8229576f5ac11d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01023be04e774339aa19e99352c63c89&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ic8229576f5ac11d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01023be04e774339aa19e99352c63c89&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ic8229576f5ac11d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01023be04e774339aa19e99352c63c89&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ic8229576f5ac11d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01023be04e774339aa19e99352c63c89&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS9-462.06&originatingDoc=Ic8229576f5ac11d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01023be04e774339aa19e99352c63c89&contextData=(sc.Search)


57

In Arizona, there are three elements of equitable 
estoppel: 

(1)the party to be estopped commits acts inconsistent 
with a position it later adopts;

(2) reliance by the other party; and 

(3) injury to the latter resulting from the former’s 
repudiation of its prior conduct. 

Pingitore v. Town of Cave Creek, 194 Ariz. 261, 265, 981 
P.2d 129, 133 (App.Div.1 1998).
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Equitable estoppel can only apply against the government if there 
is some affirmative, authorized, formal act. See Valencia Energy 
Co., 191 Ariz. 565, ¶ 36, 959 P.2d at 1268 (1998).

A written permit issued by an authorized public official can 
satisfy that requirement. Cf. Pingitore v. Town of Cave Creek, 194 
Ariz. 261, ¶ 25, 981 P.2d 129, 133 (App.1998) (finding sufficiently 
formal act based on town's issuance of “a variety of permits and 
variances,” zoning clearance, and written response to 
building permit application).



LEGACY’S USE IS A 
FAMILY COMMUNITY 
RESIDENCE
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LEGACY EXHIBIT 2 
DECLARATION OF 
RICHARD MILLER
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LEGACY EXHIBIT 2 
DECLARATION OF 
RICHARD MILLER
(CONT’D)
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LEGACY EXHIBIT 4E 
- PROGRAM 
DESCRIPTION 
FILED WITH ADHS
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LEGACY EXHIBIT 4E 
RESIDENTIAL LEASE AGREEMENT

Occupancy:  “The premises will be utilized 
by Legacy Recovery Center, LLC licensed by 
the Department as a health care institution 
subclass – Behavioral Health Residential 
Facility”

Term:  Lease shall begin on 12/1/2024 and 
end on 1/1/2033.

Rent:  Tenant shall pay monthly installments 
of $11,000 plus sales tax
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LEGACY EXHIBIT 4F 
FINANCIAL AGREEMENT
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LEGACY EXHIBIT 4F 
FINANCIAL AGREEMENT
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In July 2021, the City of Mesa adopted 
a zoning ordinance text amendment to 
establish Community Residence 
definitions and zoning requirements.

Between July 2021 and April 15, 2025, 
the City determined that all 
community residence applications 
were family community residences.

Several of these were licensed 
behavioral health residential facilities 
– the same use as Legacy’s use.

LEGACY EXHIBITS 6 AND 7 
PUBLIC RECORDS REQUESTS
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LEGACY EXHIBIT 1
DECLARATION OF STEVEN POLIN



FAIR HOUSING ACT 
PROTECTS AGAINST 
DISCRIMINATORY 
TREATMENT AND 
EFFECT BASED ON 
LENGTH OF TENANCY
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LEGACY EXHIBIT 15
JOINT STATEMENT BY HUD AND DOJ
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LEGACY EXHIBIT 12 – MESA ZONING ORDINANCE
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= Community residences are not consistent with this definition
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By defining Family Community Residence with a “minimum length of tenancy as 
typically a year or longer,” the City has created a requirement that forces all community 
residences to be defined as a Transitional Community Residence.  If all disabled persons 
living in a community residence are required to obtain an SUP in single-family 
residential zoning districts when other disabled classes or short-term residences are 
permitted as of right, this is discriminatory treatment.
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NOTE:  The definition of Assisted Living Home contains no 
length of stay language.
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Note:  There are 
no special 
zoning 
requirements for 
short term 
rentals in Mesa 
(and throughout 
Arizona).  

Short-term 
rentals are 
permitted in all 
residential 
zoning districts 
as of right.
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Legacy Residence
2338 E. Minton St.

2025 Maricopa County Assessor Aerial Photograph
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Airbnb
2313 E. Nora St.

Airbnb
2240 E. Minton St.
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Airbnb - 2313 E. Nora St.
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Airbnb - 2240 E. Minton St.



Cannady v. Prescott Canyon Estates Homeowners Ass’n, 204 Ariz. at 94, 60 P.3d at 234:

“Equal opportunity gives handicapped individuals the right to choose to live in 
neighborhoods of their choice because that right serves to end their exclusion from 
mainstream society . . .”

WHERE CAN DISABLED RESIDENTS LIVE?

Steven Polin, Attorney and Fair Housing Expert of 30+ years:

“The FHAA had the effect of guaranteeing the rights of disabled individuals to live in the residence 
of their choice within the community.”

“The FHAA does not afford lesser protections to persons with certain disabilities or persons who 
may live in a residence for 2 months as opposed to one (1) year. The FHAA protects the rights of 
individuals to live in housing of their choice regardless of length of stay. The protections work two 
ways, one is to the housing provider, and the other is to the individual residents. It is acknowledged 
that in providing recovery housing, a small minority of residents will relapse or will leave the 
program for personal reasons. The turnover of residents does not affect the services provided by 
the housing provider.”
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LEGACY EXHIBIT 1
DECLARATION OF STEVEN POLIN
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LEGACY EXHIBIT 1
DECLARATION OF STEVEN POLIN
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LEGACY EXHIBIT 1
DECLARATION OF STEVEN POLIN



DISCRIMINATORY 
CORRESPONDENCE 
FROM 
NEIGHBORHOOD





LEGACY REQUEST FOR 
BOARD DECISION
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G. A board of adjustment shall:

1.Hear and decide appeals in which it is alleged there is an error in an order, requirement or 
decision made by the zoning administrator in the enforcement of a zoning ordinance adopted 
pursuant to this article.

2. Hear and decide appeals for variances from the terms of the zoning ordinance only if, because 
of special circumstances applicable to the property, including its size, shape, topography, 
location, or surroundings, the strict application of the zoning ordinance will deprive the property 
of privileges enjoyed by other property of the same classification in the same zoning district. Any 
variance granted is subject to conditions as will assure that the adjustment authorized shall not 
constitute a grant of special privileges inconsistent with the limitations upon other properties in 
the vicinity and zone in which the property is located.

3. Reverse or affirm, in whole or in part, or modify the order, requirement or decision of the 
zoning administrator appealed from, and make the order, requirement, decision or 
determination as necessary.

A.R.S. § 9-462.06 – BOARD OF ADJUSTMENT
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A. Motion to grant Legacy’s appeal and reverse the April 15, 2025 Zoning 
Administrator’s Decision based on any of the following reasons:
1. The February 2025 decisions approving the family community residence registration and the 

certificate of occupancy approval were vested.
2. The City is equitably estopped from rescinding or revoking the family community residence 

and certificate of occupancy approvals.
3. The Legacy use is deemed a family community residence because the residents live together 

in a family environment with no limitation on the length of stay.
4. The Legacy use is consistent with other family community residence uses approved by the 

City between July 2021 and February 2025.
5. The Legacy use is protected by the Fair Housing Act, which allows disabled residents to live 

in communities of their choice, regardless of the length of stay.

OR

B. Motion to grant Legacy’s appeal with instructions for Legacy and the City to 
reevaluate which community residence application would need to be filed at 
the time of registration renewal on or before February 5, 2026.

APPELLANT’S REQUEST FOR BOARD DECISION
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If the Board decides to deny Legacy’s appeal and affirms the April 15th Zoning 
Administrator’s Decision:

Legacy requests that the Board issue a ruling that allows Legacy to file an SUP 
application for a transitional community residence and obtain a decision on the SUP 
before the City commences enforcement proceedings for cessation of the 
community residence use.

APPELLANT’S REQUEST FOR BOARD DECISION



THANK YOU
Heather Dukes

602.320.8866

hdukes@dukeslawaz.com
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THE FAIR HOUSING ACT 

“The Department of Justice (DOJ) and 
the Department of Housing and 
Urban Development (HUD) are jointly 
responsible for enforcing the Fair 
Housing Act, which prohibits 
discrimination in housing on the basis 
of race, color, religion, sex, disability, 
familial status or national origin.”



• This Application is submitted on behalf of disabled residents living at Legacy Recovery Center 
who are recovering from substance use and alcohol addiction with co-occurring mental health 
disorders.

• The residents are handicapped under the FHA:

• “Handicap” means, with respect to a person, (1) a physical or mental impairment which 
substantially limits one or more of such person’s major life activities, (2) a record of having 
such an impairment, or (3) being regarded as having such an impairment, but such term 
does not include current, illegal use of or addiction to a controlled substance (as defined in 
section 802 of the Controlled Substances Act (21 U.S.C. 802)).  See  42 U.S.C. 3602(h).

• Joint Statement issued by the Department of Housing and Urban Development (HUD) and the 
Department of Justice dated November 10, 2016: Clarifies the types of impairments included 
within the term “physical and mental impairment.”  

• “includes, but is not limited to, diseases and conditions such as . . . drug addiction (other than 
addiction caused by current illegal use of a controlled substance) and alcoholism.”

• The residents residing at the Property are not permitted to use controlled substances or 
alcohol.  The residents are sober.  Therefore, they are considered to be persons with 
disabilities.

WHO IS CONSIDERED TO BE DISABLED OR HANDICAPPED?



THE OPIOID 
EPIDEMIC



Housing is necessary due to the increasing number of individuals recovering from opioid and drug 
addiction.  The state is experiencing an ongoing demand and need for behavioral health residential 
options

A STATEWIDE PUBLIC HEALTH EMERGENCY

2019 2020 2021 2022 2023



A STATEWIDE PUBLIC HEALTH EMERGENCY

In July 2019, Governor Doug Ducey issued the “Arizona Opioid Action Plan 
Version 2.0” with one of the goals in the plan being directly related to the 
supportive environments that sober living homes and behavioral health 
residential facilities provide:

“Isolation is harmful to one’s health; lack of social connection is a risk 
factor for adverse outcomes, including substance use . . . The previous 
Surgeon General has a platform that discussed the Loneliness Epidemic, as 
it has been shown that isolation is harmful to one’s health and social 
connection and relationships are beneficial.” 
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